UNITED STATES DISTRICT COURT/

FOR THE DISTRICT. oF o / —_—
. : ‘ Post-It™ brand fax transmittal memo 7671 #ofpages»
NORTHWEST COALITION FOR _ P S sy ‘"”‘g;}‘e-.ﬁ_
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CAROL BROWNER, ADMINISTRATOR,

UNITED STATES ENVIRONMENTAL : _
Defendant : ~ p".pD
and : ~ 0cT 11
| | ¥ Olerk, U.8, District Court
AMERICAN CROP PROTECTION : District of Columbia
ASSOCIATION, 3 . -
Intervenor.

OEDER
For the reasons get forth in the accompanying memorandum, ‘it
i8 this l{_’kday of October, 1996, |
ORDERED that the Glerk file under seal Attachmenﬁ A to the

accompanying memorandum whi’qh is a key to the inert ingredigntﬁ;

It is

FURTHER ORDERED that plaintifgg’ mot ion for summary jludgmentv

[#28] is grant:‘d in part and denied in P&z, It ip




0y

/ i
FURTHER ORDERED that deffgﬁéit Browner release be;pﬁainLifw
/

-

the common names and Chemzcdl stract System nymbers of the
ntial Statements of Formula of

inert ingredients on the Conf
Aatraex eow,'wcadone-pvu, Roungup, Velpar, G&rlon 3A and irordon
101,.53;935 as to the common name and CAS number‘of inert
ingrediént #1 and #2 in Weedone-LV4, the CAS nﬁmbqr of inert
ingiédient $#1 in Carlon 33; and tﬁe CAS number of inert
ingredient #1 iﬁ Tordon 101, ;t is.

FURTHER dnnsnzn' that plaintiffs’ 'P;PA claim be dismissed aa
moot. ‘It is | | |

EURTHBR 6RDERED that intervenor's_motién fér summary
judgment [#27), to the extent it Beekg ralief or propounds a

theory different from that of defendant Browner, is denied.

O Wetent=.

) JAMES ROBERTSON - _
United states District Judge
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This FOIA action by two public interest organizations

challenges EPA’S rasponse to their redquests for information about

the jingredients of six commercial poesticides.

‘protection Aspociat:ion (ACPA) intervened on the eide of EPA.

The American Crop .

The

parties havé'all filed motions for gummary judgment and presented

extensive oral argument. At the. center of this case is

plaintiffs”’ c¢laim that EPA has improperly jnterposed tha

manufacturére' cla:ms of “trade secret” protection for the common

names and Chemical Abstract System (CAS) numbers of the inert

~.,

o

P
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ingredients ygeg M ALhese pbesticides. For the reasons statgd ip

-/,
"this opinion, the m ions for summary judgment of plaint{ffe ang
of defendant Browne will each be granted in part ang denfed in
part. The motion fopr summary judgment of 1ntervenor ACPA to tha
vextent it seeks roalief or bPropounds a Lheory different from that

or defendant Browner, will be denied

BACKGROUND

States, ite manufdct#ref is requifed.by the Pederal Insecticide
Fungicide and Rodenticide Act (FIFRA), 18 uU.s.cC. § 136, to
provide to the EnVironmcntal Protection Agency a complete
Btatement of itg formula, including the identitiasg of al;
ingredienté

Pesticige incredients that are specifically . .intended to harm
or kill the target planc or animal are called “active'
ingrediaan. Actave ingtedients must be identifled on peaticide
product labels | '

Pesticide ingredients that are not "active" are called
"inert.r FIFRA § 2(m), 7 U.g8.c. ¢ 136(m) Only those jnert
ingradients that EPA has determined to be of Ttoxicological
concern' are roquired to be identified on product labels. 40
C.F.R. §§ 156.10(¢r) (1) & {(7); 52 Pe_d. Reg, 13305, 13307 (1987).

.2



‘» .
EPA'ﬁ’ . found approximately forty lnert 129 ients to be “of

toxic?ﬁogical concern” after testing them a has determined that
approximately gixty-five others are potentiflly toxic. Thbse
six;y#five inert';ngrediente have been assigned a high priority
- for further testingf 52 Fed. Reg.v13305. 13306 (1987); 54 Fed.
‘Reg. 48314 (19839). More than two thousand iner:.ingredients‘are
used in pesticildews, however, and most of them have not been
tested by EPA or evaluated for toxicity. |

On April s, 1)91, p]aintiffe sent a FOIA requeat to EPA
seeking_copies of t:he Confidential Statements of qumula'for Bix
ﬁescicides. The ruques; noted plaintiffs’ "particular interest
in the identity of inert ingredients. as opposed to percentages
of the ingredienta <« « 2+ 4% On May 28,-1991, EPA 1saued an’
“iniﬁial denial®" of the ;éqﬁest, reciting its finding that the
récords "may'coﬁtain trade secrets, or commercial or financial
information which ie_exeﬁbt.fiom disciospra under S5 U.S.C.
8 552(b) (4).” Plaihtiffﬁ appealed ffom that initial denig1 on
July 3, 1991. Cn DecemBer 17, 15981, EPA feleased partial copies
of the Confidential State$encs of fofmuln for three of tha six-
pesticides but blocked out the identity of all inert ingredients
except, in tha case. of one pesticide: the identity of the
ingredient water. Forvthe other three pesticides, EPA's

3
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December 17, 1991 action wieﬁp{(d the Confidential Statements of
’ ‘-"/ .

Formula in their entirety,*‘ Febrqary ia,-1992, EPA notified
plaintiffs that it had made final de;ermination_denying further
diac;qsure, again invoking 5 u.s.c. § 552(b)}4). |

Pia;ntiffa wrote Lo EPA nearly two Years later, on March 4,
1994, reéues;ing.:econaideration. .Plhintiffs'fecited their
reliance on EPA's own xegulation, 40'é.P.R. § 2.205(3); which
prévidés for ano;haf round of comments where "an earlier -
vdeté;mination no longer dos;ribes'correctly the infoxmation's
éntitlemeﬂt to confidential treatment.because'of ch#nge'in the
 _app1icab1e law, newi§ d;acovered_or-changaé facts, or becauaé the
eﬁrlier determination was ciearly Qﬁroneous." In their 1994
- request, plaintiffs amserted that "more informationuépoﬁt the
toxiciﬁy of inert .ngredients continues to come to light since
EPA's denial of the FOIA reguest . " They'also.invoked'membrandg
issued by~§re§idanthclinton and Attorney General Reno which,
bléintiffs asserted, "broadened'fedcralxagenéiea' obiig&tioﬁs‘tp
disclose-infbrmation“‘pursuant-to FOIA; Plaintiffs roceived no
regponse t§ their request for raconsideration, and they initiated
this actioﬁ. |

Plaintiffs have framad their_complaint in two countei‘ th
first éount allegﬁa that EPA madé its decision to withhold the
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re?uested 1n§3;_/uion without properly applying the criteria
established by Yts own regulations, 40'C.F.R. § 2.2b8. This
firsgt counﬁ inydkces the Administrative Procedure Act, 5 U.s.C.

§ 706 (2) (A) and 706(2)(D)..aseerting that EPA's action was not in
accordance with the law.and not in accordanca with procedures
required by law. The second count, brought directly under the
FPreedom of Information Act, assarts that information 1dent1fying
the inert ingredients of the six pesticides is not trade secret
information or oorfidential information within Lhe meaning of:s
U.S.C. § 552(b) {4) .

"EPA's response'to.the first oount,.set forth in its motion
for summary judgﬁent,-ia that EPA did fol}ow‘the proper
procedu;eg in reaching jts detormina;ion, but thgt EPA is hot
required to incorporate.o discussion'of each of its decimion
criteria in its detetminationa and that, in any event, the
AdministraLiva Précedure Act does not provide an available
vehicle for relief.  As for the necond count, EPA arguea on the
merits that the irformat1on it withheld from plaintiffa iB in
.fact covered by t}e fourth exempLion to FOIA aB a trade secret,
or confidential commercial information, ox both So ‘framed, the
issuea required fLrthar explanation of the statutory and
regulatory scheme and particularly of the intefplay between FIFRA

5
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EPA’8 Confidential Statement of Formula form requires that

‘each component in 2 formulation be listed. For each component,
the form rust set.Edrtb the commonly aécgpted chemical nama,
trade name, and CA:3 number; the name and address of tﬁe-
suppliers; the EPA registration number; the'amognt and percentage

'_by.weight;‘and,the purpose'of the component in the formula. The
Federal Inaecticidﬁ, Fungicide and Rodenticide Act (“RIFRA")
rqu;fes that the ﬁomplete formula of a pesticide be filed with
EPA, Aﬁd it also provides that an applicanc for fegistration'may
mark any porﬁions of data it submits “which in the applicant's:
opinion:afe trade mecrets or commarcial or finahcigi
informaﬁion." FIFMA alsoc states that EPA is-hot to make publioc
information which in the Adminietratér'é judgment contains or
reiatee to trade searets or commercial or financiéi-information
obtainéd from a pérsoﬁ.and privileged and donfidéntial, FIPRA |
§ 10(b), 7 U.S.C. & 136h(b) .

In addition to the‘EPA’a requirement that pesticide
manufacturara submit CSFS; the Emergency Planniﬁg,and Community
Right to Know Act (EPCRA) and OSHA's Hazard Communication
Standards reguire chemical manufacturers to produce Material

3



e LEL gUL=ra5~2627 Oct 16 96 135:11 No.pog P.11

.

. {
Safety Data Sheets (MSDS) listing the identity of atl/é;:

ingredients. 42 U.S.C. § 11021; 29 C.F.R. 1910.1200(d) . 1n
limited situationu, manufacturers that demonstrate sup orfable
trade goecrat oclaims may exclude tﬁe identivy of the éhemic;i
ingredient and identify & generic class instead. 42 U.B.C..
5 11042(a)(1l; 29_&.F.R. §.1910.1200(i). MSDS‘a are available to
the public. 42 U.S.C. §§ 110;1<c5(2j, 11044.
| ANALYSIS

Exemption 3

Interven;r ACPA sargues that_all information pertaining to
pesticide inert ingredients is pa#.aa excmpt from disclosure
under FOIA Exemption 3, 5 U.S.C. § 552kb)(3), and FIFRA 8 10(6).
7.U.s.c..§‘136h(d). FOIA Exemption 3 provides for the
withheolding of informa;ion that another fede?ai etatute prochibitsg
‘from disclosure, if the other gtatute “eetabliéhas-pafticular
criteria for'withholding or réfera.to particular tybes of matters
to be withhald.® § U.S5.C. 8 552(b) (3). ACPA argues that FIFRA
$ 10(§)k1)(c) is such a withholding statute.'-zﬁA does not
aupport: this argumant.ahd has not invokod Exemption 3 in.
wic£holdiﬁg the information in dispute.’

The plain language of FIFRA § 10 does not satisfy the narrow

7
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reguirements of Exemption 3. :FIPRAf: 10(b) provides that,
‘qubjgct to the l:mitations in subsecy. ons (d) , . . the
Admlnlstrator shal.l not make. public information which in Lhe
AdminiatraLor 8 Judgment contains . . . trade secrets or
confidentfal commercial information.” -7 U;s.c. § 1386h(b).. One
of these.limitations is found in subsection 10(d)(1) which
prov1daa that test results and information regarding the safetry
- of a pesticlde' “shall be available for disclosure to the public."
7 U.8.C.. § 136h(d)(1)- ThaL limitation is itself limited by’
5 10(6)(1)(0)..Which provides that § 10(d) does not authoriza
disclosure of any 1nformation that “dlBClOSES the xdenLity or
percentage quantity of any deliberately added inert ingredient of
a peaticido.f 7 U.S.C. § 136h(d) (1) (C). FIFRA § 10 does not
prohibit the disclossure of ineft ihgrediénta'in the abbancé of
“the Administrator’s judgment; The stringent tcst established in
Rengriﬂzﬂ_CQmm*_fan_ErQQde_Qﬂ~Lh&_2:§nn_x _nninnd_s:angawnnpn+
of Juatica, 816 F,2d 730, 735 (D.c. cir.), mgdiiiad_gnunthar
gxounds, 831 F.2d4 1124 (D.C. cir. 1937). xex_n_nn_nnhez_gznunda
489 U.8. 749 {1992), ia not satiefied

Exemption 4

Exemption 4 of FOIA protecta “trade Gecrets and commercial
or financial informatrion obtained from a person I;hat are]

8
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"trade secrots; and (2) cdn

- - -w o

privileged or confidentgéy(c/ 5. U.S5.C. § 552(b) (4) .1 ermption

/

-

covers two categories of £ormation in agency. rocorda- (x) ~
Z;dencial commnercial 1nformatlon /7
DeCermxning whether the EPA has properly invoked Lxemprion 4
in wlthholding information requiree that each icem of the
information in question be examined separately. FOIA requires
that. agenczes Begregate non-exempt information from exempt
information when raeponding to FOIAlrenuasts} Bee 5 'U.B.C.

§ 552(b).

The 1n£ormati>n that plaintiff is requesting and the EPA has

withheld is the common names and - Chcmical Abstract System (CAS)
numbers of the inert ingredients in six pesticides: Aatrex sow,
Weedone~LV4, Roundup, Velpar, Garlon 3A and Toden 101.

1. Trade sacrets

A “trade secrnt” ip “a ae&ret,'qommercially vnluable plan,
formula,vproéess, or device that is used for the making,

preparing, compounding, Oor processing of trade commodities and

! Bection 10(b) of FIFRA similarly provides that the EPA
may not disclosa to the public “trade secrets or commercial or
financial information obtained from a person and privileged or
confidential.” 7 U.g.C. § 136h(b) Because Congreas used
eg@sentially tha idontical languaga of FOIA Exemption 4 to define
the scope of protoucted information in FIFRA 8 10(b), the msame
standardn apply to both,

« LJ
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that caﬂ e said to be the end product of ezther ifinovation or

subatantiOI effort.~ Muaminwmh-'

EDA, 704°F.2d 1280, 1288 (D.C. Cir. 1983). efinition is
said te “incorporace[] a direct relationship betwaen the
information at igsae and the Productive Process. 'Ld*

EPA’s Vaughn declaration recites that the “1deﬁt1ties
percentages, purposes of inert ingredientg ang 1dentitiea of
suppiiera” can be uged by competitors to formulate a successful
pegticide. Spea BPA Memorandum at 1? ACPA‘s argument, supporteqd

by member company affidavits, is that each pesticide’s “formula”

18 a trade secret. Neither defendant has demonstrated however{

that the common name and CAs numbers of inert ingredients are

——

tzade secrets. 1In fact, ACPA’Ss submission effectively

————

acknowledgeg that the ralaase of general identifying information

aBOut inert ingrediants does not reveal formulas. See Troth

Decl at 9. Both cefendants have also conceded that discloszng
the common name of an inert ingredient may not revesa) exactly
which one 6f a claes o; ingfedientn sharing_the aéme'commgﬁ namoe
is used in & particular pesticide. ’sgn«hﬁ_g¢-?ro;h Deocl. at ¢ 6.
(polyglycol) ; Vaugbn. Decl. of Sadowsky at § 25,

fhe-claim'ﬁf rrotection under the “trade gecret” prong of

Exemption 4 has not been adaquately gupported and will be denied.

10
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Information that (1) is finahgial OF commercial; (2) was
obtained from a person; énd (3) i /privileged or confidential is
"confidential commarcial information” under Lxemleon 4. :
Wmcwnw 498 r.2d 76s (b.c.
Cir. 1974) The ouly disputed element of that threeLpart test 1g
the third one. “confidentiality ¥  Commercial information is
“confidential' for purposes of FOIA Exemption 4 if diBolosure is
likely to. cause substantial harm to the competitive poaition of
the person from whom the information was obtained. Id, at 770

| The burden of proving that the circumstances justify
nondisclosure falls upon the party seeking to- aveid disclosure:
WMMMMl:m 547 F.2d 673, 679
n. 20 {D.C. Cir 19%76). That party need not demdnstrqte-aétﬁal
harm but must show.(l) actual competition andifz) a8 likelihood of
.Bu-bata_nt-ial competitive _il"x‘jury. Conf:'lusory and generalized
allegations do not sustain the burden of nondiécléﬂure under
FOIA. 'IdL at 680, If the informé:idn at issue is publicly
available through other-qources, no showing of compébitive'ha;m
can bg made . cNA_Ein;;Can*»x;_Dgngian. 830 F.2d 1133, 1154
(D.C. -éir. 1987), EQLEJQM 485 U.S. 977 (1s88). Tha party
asserting public availability must initially produce evidence to

- 11
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support its asaertion but the burden of pgx&nnaign .¥emaine on
/

the opponent of qizc osure. Sea mﬂﬂmuimgmm“hc 873

F.2d 325, 332 (p.c. ir. 1589) .,

The feasibilicy of “reverse engineering” ig germane to the
Question whether . information is in the public demain (and thus

whether a showing of competitiva harm can be made). Sea

Hmhinﬂlﬂn_cgmp:mm Inc, v. Cogtle, 662 P24 45, 52 (d.c.

Cir. 1981). Ths tust is “whether the release of the requested

inform&tion, givnn its commercial value to computicors and the
. cost o£ acquiring Jt through other maana, will cause subsLantial
competitive harm to the business that BmelttOd it.” 3d, at s2.
There ie no genuine iseue of material fact as to the
econoumic feaaibility of identifying the common names and CAS
numbera of inert irgradients through “reversc englnamring. |
Plaintiffs Bstate tbat reverge engineering to identify 1ngzgdxgn;g
is common practice in the pesticide industry. -Boekelheidg
Supplemental Declaration | é. Defandants atéte that it is cogtly
and imprécticable to revafaéiéngineer pesticide formulne. |
Néithar tactual préposi;ion is challenged, and both are'dccepted
as tfue. Lying between those two propositions, howasver, and
unexblained on this record, is the guestion of how difficult and

costly it is or would ba to learn the.identity of the inert

12



1ng£§3£éﬁta cf the six pesticideg in qpestion by reverse

° -1 . ’ . N
engingering. Defendants had the burden of both production and

‘\\\I{\\

persyabion on that point, seg chidchnnl,Pannlanm, supra, 873

F.2d at 342, and they did not sustain it.
| A review of the record also reveals that there is little
discussion of the possible competitive injur§ that may result
from disclqsing a CAS number for an inert ingredient. It is this
court‘s ﬁnderetanding. based upoh the record, that in general the
CAS number does not diaclbee the *trade hama” of an ingredient.
Turning now ts the application of these principlea,
ingredient - by— ingradient:
1. aatrex BOW
ACPA as3erts only that the manufacturer wéuid be
commercially injurzd if compelled to “digclose the Aﬁtrex QOW
formula.” 'This assertion fails to addross spaeificaliy wﬁether
‘diuclosure of the comﬁon namas and CAS numbers would result in
competitive harm to the manufacturer. |
aiﬁ Inect ingredient #i.’ EPA asgerts that this

ingredient “when combined with other inert,ihgredients -« . &in

2 A key to .the coded identifications of inert ingredients
acocompanies this msmorandum as Attachment A and has buen placed
on the record under saal.

13



specific proporticns will result in a product rhat mixgs bettor.

Yaughn Decl of Sadowsky at q '10. This assertion fa;ls)%o

demonstrate competitive harm.

b. Inert'inqrgdient #2 and Inert Ingredient #3. .EPA

states that “{wlhen uged in precise prcportions 8et out in the

 CSF, [these ingred _entg) provide the best performance of the

formulation.  ¥aughn Decl, at < 11. This statement fails to

‘make the necessary showing of competitive harm.

c. Inert inereéient 4. BEPA claims that this 1ngredient
“when combined with the other ingredients .. . . is bgat_for
providing coneistent donsity.” Yaughn Decl. at § 12. This
stateﬁent does not sﬁstain défendants' burden of deméﬁatr&ﬁing
competitive harm. - |

2.  Heedone-Ly4

EPA first makes a general statement that tha

manufacturor treats its product “formulation" as confidenrial and

that competitors can only identify inert ingredients in a genefal
fashion. Yaughpn Deol, at 1.16. ACPA aéserﬁs thaﬁ the *formula”
used for Weedone results in a superior product and ié therefore
confidential.

a. Inert ingredient-#i. EPA states that thisg ;ngredienﬁ
“provides an espocislly évanly mixed. product* and is “physically

14
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and chemically compztible with other ingre énts in the
formulation Y . ¥augktn Deecl. at j 17. ACPA frates that the
manufacturer maintains the identity of chis ingredienﬁ a8 a trade
'.aecret. Plaintiff claims to have. been able to identify'this
-ingredienﬁ as a “surfactagﬁ cheﬁically similar to dodecyl benzene
sulfonate.” Grier Deocl. at § 1. The ingredientvia identified on
the csé only by its tiade name, and not by any other description.
EPA’s Reply Hemorandum at 8. Because the common name and cas
number do not appaar on the éSF, there is no;hing to,dieciose
undar FOIA

b. Inert ihgredient #2. EPA asserts that thls ingredient
is “chemically compatibla with other ingredients in the
formulation” and “provides an aspecially even mixed _Product .~
ACPA claims that the nanufacturer maintains the identity of- this‘
ing;edient a8 a trade socret. Thisg ingredient is identified on
the CSF only b} trede-name and not by'common name or CAS number.
For this reason, thcie is nothing to diaclose;undor FOIA.

e:- Inert ingredient #3.. ACPA and BPA both assert that the
manufacturer maincaine the identity of this ingrediont as a trade_
aecret ACPA concedes that “the specific form‘and grade provided
. by the supplier is.criuical to (the] performence" of this
ihQredieh:- Chen 2nd Decl. ac}?izl.' ThetMSDslliete “petroleum

1s
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dist;lla:e /containing napthalene, CAS no. 91-20-3% asg CEe inert

-

e

ingredient Rn ques.tion. Plaintiff’e-RéBponse,.Exh. D; Through ~=_
reverse en neering,.é chemiCai 1aboratory identified “benzene /O
derivatives” ang “napthalene” ag part of tha ingredient in
question. Gricr Cecl., Exh. D. Therefore the record faiils to
show that release of the release of the requested information-
without trade name identlfication would cause competitive harm

 .3- " Roundup

a.  Inert Ingrediant #1 EPA acknOwledges that Lhis

ingredlgnt has bee1 d;ac]oaed generally as “ethoxylated
tallowamine“ in a letter prepared by the manufacturer. -SQQIEXh.
H to Complaing. The common name and CAS number of this
ingredient have beasn disclosed on tha publicly available MSDs
Pltf, Memorandum, ixh. G. ACPA also acknowledges that the
manufacturer has publicly diec)oaed the identity of the
ingredient in geaneric tormsg as “ethoxylated tallowamine~ Sr
3“p01yoxygthylane alkylamine.”‘ Grahaﬁ 3rxd Deél; at 1 1. EPA.
states that. dinclonura of the specific 1dentities of the
components of thia ingrediont would “allow competitors to
formulate a product: with similar atability and absorption
. Qualities.” Manghn Decl. at § 2s, ACPA Btates that tho
manufacturer would suffer nubstanﬁial harm by identifying the

is



specifiC'chemical Ldentity of the proprietary ethoxqu d
ta!lowamine surfac:anc because it could lead to copyf Graham
Decl. at § s. Becalse plaintifg is only seeking the Zi;mon name
of the ingredient and not Lhe trade names of the specif;c
componenta, detondants have failed to damonatrate competiLive
harm. o |

b. * .Inert 1ngrediént #2. The identicy of this ingredicnt
has been.bubiiciy diucloaed both on an MSDS ‘and letters wrthen
by the manufacture:.' aga Bxh H to Complaint Pltf Memorandum,'
Exh. G. hPA-oonceéea that thia ingredient 35 no longer aubject
to confideqtiality, Defendant's Reply Memorandum' at 3 n.3.

| Lc.- Inert ingredient #3 .  .BPA concedes that the identxty
of this ingredient has bean publicly discloseqd and therefore is
not nubject to confidentiality Ia. _

d. Inert ingrediont #a. The identiﬁy of thie ihgredient
has been publicly disclosed in a non- confidential letter written
by the manufacturer. Exh H to Complaint "EPA no longer .
conaiders this ingrqdient confidential. Defﬁ. Réply Memokandom
at. 3 n.3. ' .

4. Yalp ar

a. . Inert ingéedient #1, ACPA gtates that this ingredient

makes the pesticide laaa prone to “cake.” Metzger peci;,at L B

17
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EPA claims .thia is a key ingrodzent in ] manufaccuring proces .

’

.and is “physically and chemically comp. .ible with other
' ingredientc in the formulation.,” !ﬁuczg Decl. ar § 29.
Plaintiffs asuert that the identiLy of this ingredient has
been publlcly disclosed 1n a 1991 U 8. Departmont of Agriculture
Hezanonino Herbicide Information Profile. Pltf Memorandum, Exh.
F; ACPA argues that the profile contains the common chemical
names of all of the inert ingraedients in all of Hezanonine,
,products produced by che manufacturer but doos not dincloae :ho.l
particular combination of ingrodients contained in Volpar or the
CAS numbera. Miller Dacl at 1 1. ACPA aleo states that the '
manufacturer has never publicly disclosed the particular
-c0mbination of inext ingredients used to produce Velpar.vxd* The
manufacturer does diucloae a general classification of chemicals
' present in a formula if required to’ BO- for contract bidding or
madical diagnosis. Mcczger'beol; at § 8.

ACPA acknowledges that diacloeure of the common name of this
1nort 1ngrodient would not be apec1£io enough to produce a
commercially viable pesticide because for most compounds “therc '
are various commarcially available products. that can be used.~
Metcger an.Decl. at § 10. Defendants have'foiled to-ohow that

the information in question is confident’al or that its

18



performadce aod_oould.hagéfdéijjtyi1h?¢omp¢;i¢§;ﬁ;§§icide,__'-.jzj f

Metzger Decl at 1 8. Plamntitfa urgua that tha:common name.cf L =

ingrediants addad to tho product - Metzger znd;_ecl at_1K3-

"Defendanta have failed to-austain their burden of demonatratlng

.competitive harm

- d.v'iInert'ingredfontL#d

phyaically and ahemically compatibla with other ingredi-nta
“in the formulation. yanghn Deol at 1 32 The common name ot

this inart 1ngtod1ent is identified on the Herbicide Information
profile.. Defendants have failed to eatabliah that disclosure of



. L ya |
the néme‘gnJICAs of thiafihgregienggi/lto this specific produgt
would rega in compecitive ha;m. /7 | o
| 5. I X 34

a. ;Inert Ingredient ﬂl. -EPA'ackﬁowledges that the cotnmon \
name of‘thia 1ngredient'has been made bPublic. yaughn.nécl. at §

37, waéver, EpA a@serts that the optimal Polymeric molécﬁlar

Competiters to ascertain the_coat of production. 'Id* _ACRR

assqrtq.tﬁat discioaure ©f the specific pqublyéol'ﬁged-ﬁduld-{}

_‘isaua. :Kedney 2nd Dpacl. at ¢ 4. I find that the common name of
the.inert 1ngrqqient,'polyg1y061, is public information and-

therefore not subjagt to Exemption 4. However, defendants have

.b.  Inert ingredient g3 - The identity and CAS number of
this inert ingrediont are discloged on an MsSps, ;Pltf.'

Membrandum, Exh. §H. Defendantg have cherefpre'failed to sustain

2

their burdan of"demonatrating competitive harm
c. Inert 1ngredient #3. The identity ang CAs number of

" 20



I | a | -
fi>¢/£his‘inerc ipgrediqﬂ' have been disc;osed on an MSDS. .Pltf.'

/O Memorandum, Exh. H. SC8use this information is ﬁublicly

available, defendant Cannot demonstrate Competitive harm;

d. Inert ingrbd#ent #4. Epa concedes that the identivy of

a.- Iner;'ingradienc #1. - The'idenﬁicy-of thié 1ner£
ingredient is identica) to the polyglycoludiqcuségd in regards to
Gérlon 3A. ‘The conmon name hag beeh-publiqu disclqsed and
therefore is not confidentiél._but the CAS number jig subject to
Protection under Exemption 4.' _

-'bt Inert inéredient #2, 'EPA'aaaert§ thqi_thislia'a
sequestrant ;nd 1ts.§iscipaure would “aliow'cémpetitgzs to -
détermine which substance [the manufacturerJ.cﬁoee to use for
.thia pu#pose;~ Yawghn Dacl. at 9 44; Defenéanta hav; not made
the necessary sﬁowing ag to what competitive harm wouldzresult
from digclosure, ﬁnd the information is therefofé not pfotected

21



by Exefpdion 4.

c, Inert Lngradient #3. The name and oAs of this inezt
ingredie t have bcen publicly disclosed: on an MSDS. Pltf |
Memorandum, Exh I. Because this information is publicly
available, FPA ccneedes that }L is not subject to the protection;
of Pxemption 4. Deft. Reply Memorandum at 3 n.3.

d. Inert iugredienb da. Thc identity and cas number of
thia ingredient ace. diaclosed on an MSDs ~Pltf. Memoraridum, Exh'
I. Therefora, it was not properly withheld undér Exemption 1.

‘e.  Inext ingradiant #5. The name and CAS number of this
-ingredient are di:closed on an Msns Pltf Mamorandum, Exh I.
Therefore, it does not £a11 within che protection of Exemption.“.
2. Plaintiff- 8 APA olaims |

Plaintifts assert a claim based upon the APA 5 U. s. c. s ?02'
and § 708, allegin; that EPA arbitrarily and capricioualy failed |
to follow its own cegulationa in @etermining that the informatien
should be withheld as oonfidential They seek judicial review of
EPA’s deciaion ko withhold inﬂormation on grounds of
confidentiality. The criteria for that review they aaeero ara

aet forth in 40 C.F.R. § 2. 208 L ¢ - is only the review that

3 40 C.F.R. § 2.208 provides that Lhe EPA must consider the
following criterija: (a) the buginess has claimed the reguested
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plaintiffs Seak, -They concede that the APA.doea;noc_mandace'

disclosure.

It is not clear what relief plaintiffg 8re seeking with thig

APA claim. 1In FOIA cases brought uvnder s U.s,
engages in de. nove review of the agency’s acyj
againat applicable standards ig the é;uff of r

PIaintiffs{ APA claim ﬁiil be dismissed as moo

C.. § 542, the court
ons. APA review
avérqe.FOIA cqeeé.

t.

- An appropriate order accompanies thig momorandum.

- JAMBS ROBERTSON

okt T luke.

"United States District Judge .

—

shown that it has taken Teasonable meagures to

_ information is confidqhtial; (b) the busincsa has saﬁisfactbrily

protect -

confidentiality; (¢) the information. ig not eagily obtainable
without the businesg’ consent . . . by use of legitiwate.means;.
(d) no statute specifically requiraes disclosure of the _
information; and (e) (1) the disclosure wouldq cause substantial

harm to the business’ competitivae position or,

(2) 1€ the

information 1a,vo1untar11y submitted, its disclosure would likely
impair the Government's ability to obtain necessary information

in the futura,

23
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